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Newconer, S.J. July , 2002

OP1 NI ON

Presently before the Court is Petitioner’s Mtion to
Vacate, Set Aside, or Correct Sentence. For the reasons set forth
bel ow, Petitioner’'s Mtion is denied.

BACKGROUND
On March 29, 2000, pursuant to a Pennsylvania State

Parole Arrest Warrant, the pro se Petitioner was arrested in his
Phi | adel phia apartnment. O ficers obtained consent to search the
prem ses and found an unl oaded 9nmm Makar ov sem -aut omati c pi stol
drug paraphernalia and 132 grans of cocaine in various forns.

Petitioner was charged with two counts of possession wth
intent to distribute cocaine, both in violation of 21 U S. C. 8§
841(a)(1l). The first count of possession with intent to distribute
over 50 grans of cocaine carried a m ninum mandatory sentence of 10
years inprisonnment to life. The second count of possession with
intent to distribute, in the quantity found, did not carry a

m ni mum mandat ory sentence. There was no charge for possession of



a firearmin furtherance of a drug trafficking offense under 18
U S. C § 924(c).

On July 12, 2000, Petitioner entered into a plea
agreenent fully aware he was waiving his right to a trial by jury.
The pl ea agreenent provided for a three | evel decrease in the base
| evel offense pursuant to Petitioner’s cooperation and execution of
the plea agreenent. |In accordance with the agreenent, he pl eaded
guilty to the two counts of possession with intent to distribute
cocai ne and stipulated to possession of a firearmin furtherance of
a drug trafficking offense, thereby increasing the base offense two
| evel s pursuant to United States Sentencing CGuideline 2D1.1(b)(1).
Therefore, the net effect of the agreenent was a one | evel
reduction in Petitioner’s base | evel offense.

Petitioner failed to fully cooperate with officials and,
consequently, on Novenber 9, 2000, was sentenced to 135 nonths
i ncarceration. Now, having failed to appeal his conviction or
sentence, he noves to vacate, set aside or correct his sentence
under 28 U. S.C. 8 2255. Petitioner clains his counsel offered
i neffective assistance when he failed to nove to suppress evidence
gained fromthe search. Specifically, Petitioner clains evidence
offered at trial was obtained as a result of coercion and i nproper
procedure. In addition, Plaintiff alleges that counsel
i nappropriately failed to object to the sentencing guideline

enhancenent .



DI SCUSSI ON

This Court nust deny Petitioner’s Mdtion as he failed to
previously apply for relief, as required by 28 U S.C. § 2255, and
is unable to show cause for such a failure. Petitioner attenpts to
justify his failure to previously appeal by arguing ineffective
assi stance of counsel. Petitioner’s reasoning is flawed and,
therefore, so too is his claim

28 U.S. C. § 2255, provides that a prisoner who clains he
is being held in violation of the Constitution or |aws of the
United States, nmay petition “to vacate, set aside or correct the
sentence.” |In order for such a petition to be considered, the
petitioner nust have first directly applied for relief with the
sentencing court. 28 U S.C. 8 2255. A § 2255 petitioner seeking
relief for trial errors who did not seek such relief on direct
appeal , “nust show both (1) ‘cause’ excusing his doubl e procedural
default and (2) ‘actual prejudice’ resulting fromthe errors of

whi ch he conplains.” United States v. Frady, 456 U S. 152, 167-169

(1982).

Petitioner attenpts to argue ineffective assistance of
counsel as sufficient “cause” excusing his failure to appeal
directly. To show ineffective assistance of counsel Petitioner
nmust denonstrate (1) that his counsel’s performance was deficient
in that counsel did not “function[] as the ‘counsel’ guaranteed the

def endant by the Sixth Amendrment” and (2) this deficient



performance prejudiced the defense. Strickland v. Washi ngton, 466

U S 668, 687 (1984). Scrutiny of counsel’s performance is highly
deferential and the court “indulge[s] a strong presunption that
counsel’s conduct falls within the wi de range of reasonable

pr of essi onal assistance; that is, the defendant nust overcone the
presunption that, the challenged action ‘m ght be considered sound

trial strategy.’” ld. at 689 (citing Mchel v. Louisiana, 350 U S.

91, 101 (1955)).

Petitioner alleges two points in support of his claimof
i neffective assistance of counsel. First, Petitioner alleges his
counsel acted deficiently when he failed to nove to suppress
evidence from what Petitioner now clains to be, an involuntary and
illegal search of his apartnent. Second, Petitioner alleges his
counsel acted deficiently when failing to object to the guideline
enhancenent in the plea agreenent for possession of a firearmin
furtherance of a drug trafficking offense.

Petitioner’s first contention fails for a nunber of
reasons. |If counsel had noved to suppress the evidence gai ned from
the search or objected to the guideline enhancenent of two base
| evel s for possession of a firearmin furtherance of a drug
trafficking offense, Petitioner nmay have destroyed his eligibility
for the plea agreenment. The agreenent reached between Petitioner
and the Governnent was based on Petitioner’s stipulation to this

evi dence. Specifically, paragraph 9(c) of the Governnent’s Plea



Menorandum i ndi cates that the, “parties agree and stipul ate that
t he def endant possessed a dangerous weapon....”

Mor eover, counsel’s efforts to suppress the evidence
gained fromthe search would have |ikely been an uphill battle. To
suppress this evidence counsel would have to show Petitioner’s

consent was not voluntary, Schneckloth v. Bustanonte, 412 U S. 218

(1973); United States v. Wight-Barker, 784 F.2d 161, 176 (3d Cr.

1986), or would have to struggle with Petitioner’s fruitless claim
that the search was conducted under inproper procedures. United

States v. Payne, 119 F. 3d 637, 643-44 (8th Gr. 1997) (| aw

enforcenent officers are not required to advi se soneone of his
rights prior to consent).

Petitioner’s second claimof counsel’s deficient
performance (failure to object to the guideline enhancenent of
possession of a firearmin furtherance of a drug trafficking
of fense) is |ikew se unconvincing. Petitioner is correct when he
clains he was not initially charged with possession of a firearmin
furtherance of a drug trafficking offense. He is also correct in
pointing out that its presence in the plea agreenent increased his
base | evel offense by two |levels. However, Petitioner fails to
mention that the plea agreenent, which included the enhancenent,
afforded Petitioner an overall three | evel decrease in his base
| evel offense. Therefore, by agreeing to the enhancenent, the

Petitioner reaped a net result of a one |evel decrease in his base



| evel offense. Furthernore, the enhancenent was justified as the
weapon was found in the sane roomas the cocaine. U S. Sentencing
Qui del i nes Manual 8§ 2D1.1(b)(1),(“[a firearm enhancenent] is
applicable if the weapon was present, unless it was clearly
i nprobabl e that the weapon was connected with the offense,”).
Therefore, it is easily understood why Petitioner’s counsel and
Petitioner hinmself not only waived any objection to the firearm
enhancenent but al so consented to its application here. 1In the
end, although Petitioner failed to fully cooperate with the
Governnent in the execution of the plea agreenent, he was sentenced
to 135 nonths, near the bottom of the guideline range for his
of fenses, which included a maxi num sentence of life inprisonnent.
This Court need not delve any further into whether
Petitioner’s alleged ineffective assistance of counsel neets the

two prong Strickland standard as it is abundantly clear that

Petitioner has failed to satisfy prong one. Having failed to neet

the Strickland standard, Petitioner is unable to show sufficient

cause for his failure to launch a direct appeal on the issues

di scussed above. Therefore, Petitioner’'s claimfails.

AN APPROPRI ATE ORDER SHALL FOLLOW

C arence C. Newconer, S.J.



